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This paper examines one aspect of the Goldwater - Nichols
Department of Defense Reorganization Act of 1986: communications
from combatant commanders, through the Secretary of Defense, to
the President. The 3 October 1993 firefight between US forces
from Task Force Ranger and Somalia irregulars aligned with
Mohammad Aideed will serve as a case study for this project.
Beforehand, the combatant commander requested armor (for force
protection purposes) “up the [Goldwater-Nichols] chain of
command.” The Secretary of Defense denied that request - but
the President (the person ultimately responsible) never knew.
Subsequent congressional testimony revealed that the requested
armor might have made a difference. Accordingly, this paper
examines the then existing chain of command processes (which had
developed over the past 40 years); whether the President’s
constitutional function as Commander in Chief was well served by
those processes; and ultimately suggests improvements to the

same.
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PREFACE

In 1993, US forces (primarily US Army Rangers) engaged
Somali irregulars in a brief but bloody urban firefight. The
cost was high. After the smoke cleared, even the most
jingoistic Americans agreed that 18 dead soldiers and over 70
wounded was a high price to pay for a country that was
supposedly enjoying the post cold war “peace dividend.”

While public reaction was more political than substantive,
the genesis of this paper was in 1994 when I served as Vice
Chair of the International and Operational Law Department of the
US Army Judge Advocate General’s (JAG) School in
Charlottesville, Virginia. At that time, the JAG School trained
over 3000 government lawyers per year (and also hundreds of US
Army commanders in “pre-command training courses). The
concomitant interaction between commanders, operational lawyers,
state department personnel, and academicians nurtured a lively
debate on US strategic ends, ways, and means in Somalia.

During those discussions, I became interested in the then
existing command and control system -- a system that somehow
insulated the President from a combatant commander’s request for
enhanced force protection measures. If he bears the
constitutional responsibility, wouldn’t he be better served by
such information? In other words, has Congress inadvertently
eroded the President’s Commander in Chief function through
decades of Defense legislation?

I first addressed this topic in fulfillment of a Master of
Laws course requirement at the University of Virginia School of
Law (under the thoughtful mentorship of Professor John Norton
Moore). Since that time, I have made significant changes to its
content and format.

In addition to Professor Moore, my heartfelt gratitude
extends to all members of the International and Operational Law
staff at the US Army JAG School for their collective
collaboration. In particular:

LTC David M. Crane, JA (retired)
CDR James P. Winthrop, JAGC, USN
LTC Richard Whitaker, JA
LTC Marc Warren, JA
LTC Mark M. Martins, JA
MAJ James P. Johnson, JA
MAJ Scott Morris, JA

vii




Finally, I offer my utmost admiration and respect for the
courage, determination, and professionalism exhibited by US
forces in Somalia on 3 October 1993 (which included two Medal of
Honor winners). Accordingly, I dedicate this paper to them,
their families, and those who made them what they are.
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ACCESS TO THE PRESIDENT BY COMBATANT COMMANDERS
DOES THE SECRETARY OF DEFENSE HAVE TOO MUCH POWER?

"On Oct. 6, when the first reports surfaced that Aspin had refused to send armor,
Clinton ‘picked up the phone and called Les to find out what the hell was going on

ml

Does the present US operational command structure
sufficiently include the President as an informed Commander in
Chief? 2 Or, has Congress unintentionally eroded his
constitutional role by creating a Defense Department monolith
that, given the right circumstances, has too much unchecked power
in controlling operational US forces? In particular, do the
President’s nine combatant commanders® have sufficient access to
him as their Commander in Chief?

The 3 October 1993 firefight between US Task Force Ranger
and forces loyal to Somali warlord Mohammed Farah Aideed will
serve as the case study for analyzing these questions. Eighteen
US Soldiers died and over 70 were wounded during that engagement.
At issue is the Secretary of Defense's decision to deny a pre-
raid request from the US combatant commander for more force
protection equipment. As will be seen, the President never knew
of the reguest, and tragically, the equipment would have helped
US forces on 3 October.

This analysis begins by examining the consequences of a

disjointed US foreign policy in Somalia: the 3 October firefight



and the parameters of US national command relationships that
possibly contributed to US losses. Called the National Military

Command System,*

we will briefly examine the legal structure,
authority, and command communication relationships between the
President, Secretary of Defense, Combatant Commands, and the
Chairman of the Joint Chiefs of Staff. Of interest will be the
Secretary of Defense’s remarkable 40-year growth in power through
legislation and, arguably in Somalia, presidential detachment
from foreign policy.

That is not to say the US command structure does not work
well. It does. But the system at its highest levels relies, to
some extent, on “force of personality” between the President,
Secretary of Defense, and the Chairman of the Joint Chiefs of
Staff. As long as their personal and professional relationship
includes informed decision-making and easy access, there’s seldom
a problem in responding to a combatant commander's concerns. In
the rare case, however, where both combatant commander and
Chairman disagree with the Secretary's singular decision, it
seems prudent -- as a matter of operational practicality and
presidential constitutional clarity of function, for that
commander’s concerns tovget an audience with his constitutional
and statutory senior: the Commander in Chief. No such structure

exists. This paper attempts to make that case.?®




THE FIREFIGHT IN MOGADISHU

“Aidid’s men opened up on the trapped Americans from rooftops, buildings and
even trees. The Rangers, armed only with machine guns and grenade launchers,
were cut off and outgunned. "

Both blame-seekers and apologists agree that something went
wrong, terribly wrong, for US forces in Mogadishu on 3 October
1993. Even casual observers wondered why, so shortly after
defeating a modern, well-equipped Iragi army in 1991 (with so few
casualties), did US forces get such a bloody nose against
seemingly ragtag Somali irregulars?7

As we will see, the Administration’s response bespoke (among
other problems) a President who was largely insulated from his
Commander in Chief functions by the Secretary of Defense.
However, to properly understand and explore this topic, we must
first examine underpinnings of US involvement in Somalia,
culminating with an insight into Executive Branch decision-making

in fateful days preceding the firefight.

UNOSOM I

The October 1993 firefight between US Rangers and Somali
forces loyal to Mohammed Farah Aideed was but one part of a
multinational saga intended to relieve Somalia of hunger, thirst,

and fear that were byproducts of a 1990-1991 civil war.®




That war perfunctorily deposed dictator and self-proclaimed

“President” Siad Barre.’

Resultant clan fighting spun the country
into a tragic orbit of famine, lawlessness, and mob rule. Food
distribution efforts by nongovernmental organizations were simply
stolen and hoarded.?®

On 24 April 1992, after warring Somali factions signed a
cease-fire agreement, the UN Security Council approved a formal
UN peacekeeping'! operation in Somalia (named United Nations
Operations in Somalia, or UNOSOM I).*? Fifty unarmed UN military
observers then deployed to monitor the cease-fire in Mogadishu,
Somalia’s war-torn capital.?’

On 28 August 1992, however, continued hostilities prompted
the Security Council to approve deploying 3,500 additional

4

peacekeepers.!® oOnly Pakistan responded by supplying 500 troops.

They were ineffective.l’

UNITAF: US Intervenes

By 3 December 1992, as Somalia spiraled further into chaos,
the UN Security Council authorized use of “all necessary means”
to establish a secure environment for humanitarian relief
operations in Somalia.}® A US-led Unified Task Force (UNITAF)!’ of
about 25,000 US military personnel and 12,000 troops from 20

other countries, deployed to accomplish this mission.!® Although




UNITAF was successful, its mission did not extend throughout all
of Somalia.'® 1In fact, UNITAF was simply an interim step toward
returning the humanitarian relief operation, in its entirety,

back to UNOSOM.?2°

UNOSOM II; US Drawdown in Somalia

On 4 May 1993, the United States relinquished primacy of the
operation to its next phase. Called UNOSOM II, 2! its commander
was Turkish Lieutenant General Cevik Bir. A US Army officer,
Major General Thomas Montgomery served as the Deputy Force

Commander . %

During this transition, the majority of UNITAF US
forces redeployed to their home bases and ships while the new
multinational force composition expanded to include more
countries -- with an endstrength of 28 countries and 28,603
troops by October 1993.%°

2,800 US logisticians remained under the operational
control?? of the UN force commander. An additional 1,300 US
combat troops served as a “quick reaction force” (QRF) --
designed to provide an interim force protection supplement to UN
forces who might face emergencies. The QRF remained under US

command and control, with Major General Montgomery as their

commander.



Initially, the transition was uneventful. But on 5 June
1993, 24 Pakistani UN troops were killed in an ambush.?® The
following day, the UN Security Council reaffirmed the
authorization to take “all necessary measures” against those
responsible for the armed attacks on UNOSOM II forces, including
securing “the investigation of their actions and their arrests
and detention for prosecution, trial, and punishment.”2?® The
following week, UNOSOM II forces responded with a series of raids
that succeeded in capturing weapons from Somali forces, but
failed to capture Mohammed Farah Aideed - the suspected leader
responsible for the deaths of the Pakistani UN troops.?’

On 17 June 1993, the UN Security Council, through the
offices of Special Representative of the Secretary General,
posted a $25,000 reward for information that would lead to
Aideed’s arrest.?® On 24 August 1993, the United States deployed
approximately 400 elite soldiers as part of a joint?®
task force whose mission was to apprehend Aideed and his senior

® Named “Joint Task Force Ranger,” it was commanded

lieutenants.?
by Major General William Garrison - who in turn worked directly

for Commander in Chief, Central Command.3! Figure 1 depicts US

Command Relationships.32
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Figure 1

Task Force Ranger ultimately conducted seven raids during
its deployment.?®® Their seventh and last raid, however, occurred
during daylight on 3 October. Their mission: capture Aideed
supporters who were supposedly meeting in the vicinity of

Mogadishu's dilapidated Olympia Hotel.3*

The 3 October Raid

Helicopter-borne Rangers and Delta Force personnel
"fastroped"® into South Mogadishu, where they quickly captured

some 19 Aideed lieutenants.3®

Within minutes, the tactical
situation worsened. Two helicopters were shot down with either
23mm cannon fire or rocket propelled grenades.®’ A third, which

came to aid the first downed helicopter, was also hit and limped

back to the Ranger compound.>*® Ground transportation that was to




take the prisoners back to the airport compound then came under
withering fire from doorways, rooftops, and windows .3’

Determined not to let crash survivors or the bodies of those
in the downed helicopters fall into Somali hands, a contingent of
Rangers pushed toward one of the crash sites where they
consolidated and waited for help.®’ The remaining Rangers, along
with their detainees, took shelter in various buildings and
desperately waited for relief.®

Too congested for a helicopter extract, the Rangers needed a
ground force needed to do the job.*? It failed. Somali
sharpshooters easily stopped the relief column of unarmored
trucks and HUMVEEs with small arms fire, blocked intersections,
and burning roadblocks.*?

Not until ten hours later, with the assistance of Indian and
Malaysian armored vehicles, did the enhanced relief column rescue
the stranded unit.* Eighteen US soldiers died, more than 70 were
wounded, *> and an estimated 200 Somalis were killed.!® TV images
graphically depicted Somali mobs dragging bodies of slain US
soldiers through the streets.?” The US public was shocked. And
then, disturbing reports began to surface that the US commander
had requested armor for force protection -- but the “the civilian

leadership” had denied his request.



The Armor Request and Political Aftermath

Less than a month before the raid, the senior-ranking US
officer in Somalia®® sent a classified written request to the
Secretary of Defense for more equipment.*’

Circumstances had changed. US-led UNITAF had transitioned
to UNOSOM II, meaning that US unity of command coupled with over
twenty thousand US troops on the ground had given way to a UN-led
force, with less total personnel than UNITAF and now with only
4,500 US troops -- most being logisticians.®’

The mission and threat had changed. Disarming the Somali's
had never been a mission of UNITAF. Now it was, and that was a
threat to the power base of the controlling warlords.
Consequently, Aideed began a program of attacking UN and US
personnel with a view toward disrupting UN operations in hopes of
a withdrawal. By July, he had killed 24 Pakistani and four US

51

soldiers. Protection from mines and mortars were now a

concern.>?

Accordingly, Major General Montgomery formally requested 28
M1 Abrahms tanks and 28 Bradley fighting vehicles, artillery, and
AC 130 Specter gunships. His faxed request went to General
Joseph P. Hoar, a Unified Commander (Commander of U.S. Central

Command) who was directly in the chain of command to the

Secretary of Defense and the President. General Hoar®® modified




the request and forwarded it to Secretary of Defense Les Aspin
via General Colin Powell, Chairman of the Joint Chiefs of Staff.
Secretary Aspin denied the request.®*

After the firefight, the President, who reportedly knew
nothing of his field commander's force protection concerns
immediately called Secretary Aspin and "asked what the hell is

n55

going on. The following day, he ordered "1,700 additional Army

troops and 104 additional armored vehicles to Somalia to protect
our troops."56
Calls were made on the floor of the Senate for the

Secretary's resignation;*’ lists of interrogatories were sent to

8

the Secretary for response;°® and tomes of special orders were

introduced in outrage of his decision.>’

The Senate held hearings on the incident in May 1994.%
Caustic articles appeared in various strata of the media,® but
none, save one,62 identified the true issue; that being the
President's attenuated position as Commander in Chief. As will

be discussed, the day-to-day power, through legislative fiat and

presidential atrophy, was the Secretary of Defense -- a man who

the then Chairman of the Joint Chiefs described as “miscast” for

the job.®

10



THE SECRETARY OF DEFENSE AND THE POTENTIAL FOR

UNCHECKED POWER

"With the transition to systematic bombing, McNamara's role changed. He soon
imposed restrictions, limiting bombing to military targets and away from
populated areas. Navy and Air Force commanders fumed.”%*

US casualties in Somalia didn’t result from an intentional
abdication of presidential constitutional responsibility.
Instead, he inherited a structure that largely removed him from
day-to-day Commander in Chief duties. And generally speaking, it
should. The Presidency would grind to a halt if it were to
devote all its energy to deciding military matters. In sum,
delegation is essential for the presidency to run effectively:;
and as we will see, the Secretary of Defense (the President’s
delegee for military matters) wields unparalleled power65 in this
area. The Somalia case, in my view, asks whether we have
delegated too much operational authority to the Secretary -
thereby denying the President his rightful role under the
Constitution as Commander in Chief. The Constitution, therefore,
must be our starting point.

The US Constitution’s magnificence is not only its
embodiment of principles borrowed from the Enlightenment, but its
unfettered simplicity in how the Framers documented those

principles. For example, structure and command of the armed

forces -- a complicated concept when compared to European models

11



at the time, was deliberately split amongst two branches of
government. Congress received the power to raise an Army and a
Navy and also to make rules for their governance.®® The
President, on the other hand, received "Executive" power67 and
duties as "Commander in Chief."®®

The Constitution, however, was silent regarding "chain of
command" and the President's power to delegate his Commander in
Chief responsibilities. And, like the rest of the Constitution,
left it to the "people" -- through their elected Presidents and
Congress to develop the details within this very simple modality.

Even though the President was Commander in Chief, the first
Congress was quick to establish structures to delegate his
responsibilities. Accordingly, Congress established the
Department of War, a forerunner of the present day Department of

Defense (and Army) .%°

Initially administered by a “Secretary of
War,” the Department continued to structurally evolve for the

next 150 years.’®

Genesis of Modern Secretarial Power

The monumental National Security Act of 19477 overcame
notions that existing defense structures needed no repair --
after all, the US had just emerged victorious from history's most

devastating conflict. Unifying the Services under one Executive

12




Branch department,72 the Act’s purpose was to provide "unified
[service] direction under civilian control, but not to merge
them. "3

The Act also created a powerful civilian position to lead

the new Department. Titled "Secretary of Defense, "’

the position
was to "be appointed from civilian life by the President, by and
with the Senate’s advice and consent."’”® Therein began the
Secretary's gradual-but-unrelenting growth in power.

Starting with his duties, the Act empowered the Secretary to
not only "establish general policies and programs for the
National Military Establishment and for all of the departments
and agencies therein,"'76 but more significantly, to "[elxercise
general direction, authority, and control over such departments

and agencies."”’

Performance of these duties, was, of course,
limited to being "[u]lnder the direction of the President and
subject to provisions of the Act."’® However, the new Secretary
successfully lobbied for deletion of the word "general" from the
original act citing ambiguity of the initial verbiage "general
direction, authority, and control" over the military

departments.’?®

His resulting authority was now self-evident.
Subject only to the President, the Secretary of Defense
directly controlled all three military departments - to include

operational forces.®® Consequently, the Secretary now assumed a

place in the chain of command between operational commanders and

13




the President.® By 1953, there was no question as to the
preeminent power of the Secretary of Defense - to include legal
subordination of the Chairman of the Joint Chiefs of Staff.®?
Command and control was also influenced by Presidents Truman
and Eisenhower, who both believed in the "unified command”
concept -- whereby US forces, regardless of service, served under

one commander in a specific theater of operations.83

Therefore,
early National Military Establishment planners determined
“command lines” from the President to these commanders. The
result was set forth in an internal document known as the "Key

West Agreement."®!

Therein, the Secretary of Defense, after
consultation with the Joint Chiefs, was empowered to assign each
unified command to a military department who would then act as
the command's "executive agent."

The chain of command, however, was complex. Ordinarily,
command would run from the President, to the Secretary of
Defense, and then to the Service Secretary. But for "strategic
direction and for the conduct of combat operations in emergency
and wartime situations,"® the Service Secretary could authorize
the Service Chief to act for the department. "The military chief
will in such circumstances be acting in the name and under the
direction of the Secretary of Defense."®¢

The net result was that operational orders went from the

President or the Secretary, through the filter of the Service

14



Secretary, who served as the executive agent for the unified
command affected, who then decided whether the orders were for
wartime or combat emergency situations. If “wartime,” then he
was to designate the military service chief as “executive agent,”
who would then transmit orders and direction to the unified
commander somewhere in the world. From the unified commander's
perspective, his boss was one of two people, the Service
Secretary (for non-emergency matters) or the Service Chief.
Access to the President was extremely remote because of the

multi-layered command structure.®?’

The 1958 Amendments: Consolidation of Power

Complexity of command channels created the need for further
change to the National Security Act of 1947. 1In 1958, President
Eisenhower urged reform of the Act's command channels, citing
needs to reduce “[tlhe number of headquarters between the
Commander in Chief and the commander of each unified command.”®®

Although Congress and the Services failed to heed the
President’s wisdom, some significant improvements were made when
Congress passed the 1958 Amendments to the National Security Act
of 1947.%° Therein is found the basic authority for US

warfighting "command lines" that existed for such crises as the

15




Cuban Missile Crisis, Vietnam, the "Desert One" rescue mission,
and the bombing of the Marine Barracks in Lebanon.

The Act authorized the President, through the Secretary of
Defense, to not only create unified and specified combatant
commands, ®° but also to staff them with forces from the separate
services that the President (through the Secretary) deems
appropriate to accomplish the mission.®® The Service Secretaries,
and also their Service Chiefs (such as the Chief of Naval
Operations and the Chief of Staff of the Army) were taken out of
the direct operational chain of command. The Services had become
"the support establishment"” or "force providers"™ to the unified
or specified commands.®?

Note the phenomenal power gained by the Secretary of Defense
in ten years. Preceding the 1947 Act, the three services were
independent fiefdoms operating with the President (through his
wartime “Chief of Staff”) as the overall coordinator of military
operations. Then, through ten years of legislation, the services
were relegated to providing mere administrative, logistical, and
training support necessary for the Secretary of Defense's (with
professed Presidential oversight) operational forces. Service
Chiefs were left with a tenuous connection on military operations
-- that being their advisory role as members of the Joint Chiefs

of Staff.

16




The notion of limiting the Chairman’s access to the
President was also apparent in the early acts. Under the 1949
amended Act, the Chairman was authorized, in cases where the
Joint Chiefs disagreed on an issue, to "inform the Secretary of
Defense, and when appropriate as determined by the President or
the Secretary of Defense, the President."®® 1In cases where the
Joint Chiefs disagreed on an issue, the Chairman (per the 1958
amendments) shall inform "the Secretary of Defense, and, when the
President or the Secretary of Defense considers it appropriate,
the President."®

Therefore, could the Secretary of Defense deny the
Chairman’s access to the President? ;robably so. Seemingly, if
the Chiefs disagreed on an issue, the Chairman must inform the
Secretary. But only in cases where the Secretary (or the
President) deemed it "appropriate," was the President informed.
Obviously, the only time the President can deem it "appropriate”
was when he already knew there was a disagreement or if he has
issued standing orders as to notification circumstances.
Otherwise, in cases where he didn’t know, it was apparent that
the Secretary had plenary power to withhold disagreements from
the President. This norm, as we will see, was somewhat thematic
in the Somalia armor request - but worse. In Somalia, there

wasn’t even the triggering “disagreement” amongst the joint

chiefs - the disagreement was between those directly involved

17




with mission accomplishment: the combatant commander (with the
Chairman as spokesman) and the Secretary. They wanted armor, he
didn’t, and the President never knew. Although subsequent
legislation made the Chairman the President's principal military
advisor - it provided no set mechanism for presidential access.

Indeed, no formalized access mechanism existed between the
Joint Chiefs and the President. The relationship between the
uniformed services and the President depended on force of
personality and presidential interest. For example, the Joint
Chiefs’ insight wasn't aggressively sought by the Kennedy
administration in the planning preceding the CIA's Bay of Pigs
operation.®® During Vietnam, commanders had limited, disjointed,
and uncoordinated access to President Johnson's administration.
And for good reason; what they recommended was largely ignored.®
The failed rescue attempt of hostages in Iran and the bombing of
the Marine Barracks in Beirut also demonstrated problems with
military access to civilian leadership and complex chain of
commands from the President to field commanders.

Congress, in part responding to criticisms from retired
Chairman of the Joint Chiefs of Staff General David C. Jones,
looked to fix these deficiencies and began to exercise their
constitutional prerogative "to make Rules for the Government and

regulation of the land and naval forces." The first order of

18



business was to examine the structure and command relationships

between operational commanders and the civilian leadership.?’

Goldwater - Nichols: Streamlining the Chain of Command

The Goldwater - Nichols Department of Defense Reorganization
Act of 1986°° was the most sweeping Defense legislation since
passage of the National Security Act of 1947. Seeking to
strengthen civilian military control and "correct the
organizational deficiencies that have accumulated from decades of

n99

neglect and resistance, the Act sought to "strengthen civilian

authority in the Department of Defense, to improve military

advice provided to the President, "%

and to "place clear
responsibility on the commanders of the unified and specified
combatant commands for the accomplishment of missions assigned to
those commands."'°! Not surprisingly, Congress also continued to
laden the Act with Secretarial oversight. Over half the
Chairman's 52+ duties were now in direct support of the
Secretary.102

For our purposes, the Act recognized a need for the
President and the Secretary to receive timely and accurate

3

professional military advice.!® Accordingly, the Chairman became

04

the President’s principal military advisor®®® and interface

between the civilian leadership and the unified and specified

105

combatant commanders.

But the Act was relatively silent as to




how, or in what circumstances, this advisory role was to be
done. 106

For example, the Act permits the President to allow the
Chairman to facilitate communications between the President, the
Secretary, and combatant commands and specifically designates the
Chairman as "spokesman for the commanders of combatant commands
especially on the operational requirements of the commands."°’
But here’s the catch: the Act requires the Chairman to "advise
and make [such] recommendations [on behalf of the combatant
commanders] to the Secretary of Defense." There is no built in
trigger to notify the President. Most likely, it assumes the
Secretary will.

Applying Somalia facts to this framework explains, perhaps,
why the Chairman never insisted on jumping over the Secretary and
taking the request directly to the President. By statute, the
only other possible authority for him to seek access would have
been his general powers as the President's principal military
advisor. 18

Combatant commanders, although "responsible to the President
and the Secretary of Defense” for mission accomplishment, were
statutorily distanced from the Commander in Chief because of

pervasive secretarial oversight.!?®

They were to perform their
"duties under the authority, direction, and control of the

Secretary of Defense (subject to the “direction of the

20



President”)llc

and were "directly responsible to the Secretary for
preparedness of the command to carry out missions assigned to the
command. "!'! No where in the Act were they given authority to
initiate direct communications with the President -- an omission
that also might have contributed to the hamstrung combat power in
Somalia on 3 October 1993.

The net result: uniformed operational communications with
the President was a combination of the Chairman's judgment and

the President's desire to be an "involved" Commander in Chief.

Personalities, therefore, mattered.

DID GOLDWATER - NICHOLS WORK IN SOMALIA?

"I think that when young Americans are in peril, ultimately the President has to
bear that responsibility. The President is the Commander in Chief. " 112

Did Goldwater - Nichols "command lines" and communication
systems and its progeny of implementing regulations contribute to
the US losses in Somalia?''® Had the President received the armor
request, would he have denied it; or, in the alternative, ceased
the "get Aideed" tactics because lack of force protection
equipment? We will never know. Regardless, and as succinctly
stated by President Clinton in the quote above, he "has to bear
that responsibility.” Bottom line: armor was denied and US
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troops were killed or wounded because of it. The facts spoke

for themselves: something wasn’t right.
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Recall that Major General Montgomery's request for armor,
artillery, and AC-130 gunship support went up the chain of
command®!® to General Hoar, the unified combatant commander. Per
Goldwater - Nichols, General Hoar assessed and modified the
request, then forwarded it to the Secretary of Defense, via the
Chairman.''®

The Chairman was next. (Although one DoD regulation
seemingly permits combatant commanders to communicate with the
President, in reality, their communications goes (per JCS
regulation) to the Secretary of Defense through the "funnel"” of
the Chairman of the Joint Chiefs of Staff.)?!” The Chairman
received General Hoar's request for armor, and exercised his role
as communicator!’® by presenting the request to the Secretary, who
denied it.?*

According to the President, Aspin refused to send armor
"because there was no consensus among the Joint Chiefs, ™20 Aspin
even publicly averred that the "Pentagon . . . kind of had mixed

21

views" on the matter.? These assertions, say some, are of

guestionable veracity.??

Regardless, isn't that the precise
situation where an Executive, i.e., presidential decision should
be made? Certainly the system is set up for the Secretary to
handle day-to-day affairs; the President simply hasn't the time

to decide every military issue. But in significant disagreements

between uniformed advisors and the Secretary, it makes enormous
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sense to refer such matters to the President.?3

He was elected
for such decisions. It strains credulity to believe Congress
intended for the Commander in Chief to be uninformed when one of
his nine combatant commanders and the Secretary of Defense
disagreed on a force protection issue. Worse, did Congress and
the Presidency (at the time of Goldwater-Nichols enactment) want
the President to be uninformed when the Chairman and the
Secretary disagreed on an important operational issue?

Unfortunately, the Act and the implementing regulations are
silent on this point; such a decision -- whether to refer the
matter to the President or not -- is left to force of personality
of the players involved.

Goldwater - Nichols, therefore, worked -- but only to a
point. The command and control structure was clear. The ground
commander's request went through the proper channels -- and
quickly -- to the Secretary of Defense. The Chairman, as
statutory spokesman for the combatant commander, fruitlessly
pleaded General Hoar’s case for armor. But apparently, and
without thought of going to the President, both Secretary Aspin
and General Powell let the issue drop there -- and that's where
the Act failed the President.

Parenthetically, the Chairman’s finality was troubling,
especially given his belief Aspin was “miscast” as Secretary of

Defense.!?!

The Chairman recalled,




I had been urging Aspin for weeks to demand a policy

review to find a way out. He, in turn, was frustrated
that his policy team so far had produced nothing
usable. Still, with our commander on the ground

pleading for help to protect American soldiers, I had

to back him . . . with only three days left in my term,

I was in Les Aspin’s office making one last pitch to

give Tom Montgomery the armor he wanted.?
Although frustrated, he conveys no thought of taking the issue to
the President. Perhaps the Bush - Cheney years of relatively
conflict-free working relationships (probably borne more of
personality compatibility than of statutory and regulatory
structure)126 had not prepared him for such a scenario.

Regardless, a critical decision was made on behalf of the

Commander in Chief -- but without his knowledge.

SEARCHING FOR A SOLUTION

Les Aspin, says a writer, was” fired from a job he spent a career in getting.” 127

One could respond (with condolences) that US casualties in
Somalia were aberrational -- simply the combination of bad luck
and the "price of doing business" as the world's remaining
superpower. While such a response satiates the urge to “sound
byte” and “compartmentalize” events with neatly packaged
rhetoric, it does nothing, unfortunately, to improve the way we
do business. And that’s where we remain. Indeed, doing nothing

to improve our existing structure has its political advantages.
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Most simply, the status quo insulates our constitutional
Commander in Chief from the strategic details of military
operations. Consequently, the Presidency is "distanced" from
consequences of military operations gone bad. Indeed, Secretary

Aspin quickly "accepted responsibility"128

and eventually stepped
down from office. That a President would consciously take such a
Machiavellian view, however, is doubtful -- especially when lives
are at stake.

Consider, as an alternative, allowing combatant commanders
to have more access to the President. After all, the law tasks
only these nine commanders with the responsibility of
accomplishing missions tasked by the President or the Secretary
(with the approval of the President). It is these commanders --
and no one else, who best know what the needs of their forces are
given the mission assigned. Further, by refining lines of
communication between these commanders and the President, we
enhance his constitutional fulfillment of Commander in Chief
duties.

Under the present system, however, a commander’s request for
force protection equipment enjoys no statutory or regulatory
right of access to the President. At best, the Secretary or
maybe the Chairman would brief his case to the President -- but

that decision is discretionary. And therein lies the problem -

force of personality, vice structure, dictates the outcome.
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Neither the Chairman nor the Secretary carries the statutory

responsibility of accomplishing the President's assigned

operational missions.!??

Therefore, it would be constitutionally
efficient for the Presidency to have a regulatory mechanism that
would allow a commander, like General Hoar (the unified combatant
commander in Somalia), to:
1) require the Secretary or the Chairman to brief the
issue to the President (or perhaps his National

Security Advisor (NSA)) on behalf of the combatant
commander; oOr

2) brief his request directly to the President (or
NSA) (today's technology permits this to be easily
done) .

In military culture, a subordinate’s "bypassing" of a
superior is nothing new. In fact, statutory and regulatory
systems are in place to do just that. For example, the Naval
Service allows a subordinate to make requests, reports, and
otherwise communicate directly to his or her "commanding officer"
subject to the commanding officer's time, place, and manner

°® similar statutory provisions exist for

restrictions.®
subordinates to "jump" his commanding officer when he or she
believes that that commanding officer has committed a "wrong"

31 The reasons these systems exist, of

against that subordinate.?
course, is to promote greater military efficiency by keeping

decision-makers honest through the "check" of oversight. The

same logic, it seems, should permit a combatant commander to take
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his concerns, when appropriate, "over" the Secretary to the
Commander in Chief. As President Truman once remarked, "The buck
stops here."!%

Such a proposal wouldn't affect, in the larger sense, the
way business is already done. The Chairman would still be the
President's principal military advisor and overall spokesman for
combatant commanders. The Secretary would still be the combatant
commander's immediate superior. But for situations where the
combatant commander (or the Chairman) feels that the Secretary's
decision affects the ability of that commander to accomplish the
mission (or otherwise places the safety of his force in
unnecessary jeopardy), he (they) should have the right to clarify
the matter with the Commander in Chief. If the Commander in
Chief agrees with the Secretary's decision, so be it. The
combatant commander is then duty-bound to obey such an order.

The proposed solution would not be onerous on the
Presidency. Only nine unified combatant commanders would have
this right. Of those nine, only five -- the regional unified
combatant commanders - would be the likely users due to the
nature of their missions. Moreover, because of the generally
smooth relationships between the Secretary of Defense and
combatant commanders, the likelihood of this option being

exercised often is rare. Variations of this theme might include:
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- require the Secretary to inform the President when he
denies a request from a commander that involves force
protection;

- require the Secretary to inform the President when a

unified combatant commander (or the Chairman) insists

that he (the Secretary) validate the decision with the

President; and

- require the Chairman of the Joint Chiefs of Staff to

inform the President when there is a conflict between a

combatant commander and the Secretary. The Chairman

must inform the President when the unified combatant

commander insists, otherwise it is left to the

Chairman's discretion as the President's principal

advisor.

The last strategy, that the commanders dictate those
situations where he needs a presidential decision, seems most
compelling. After all, it's the commander who is statutorily
responsible to the President for the performance of the mission.
Nevertheless, such a trigger would again suffer from the
frailties of personal discretion. Sounder policy would require
that events dictate a presidential notification, e.g., conflict
between the Secretary and a combatant commander requires
presidential notification.

Such a policy would easily flow from existing Goldwater -
Nichols framework wherein "chain of command" runs from the
President to the Secretary of Defense and from the Secretary of

Defense to the unified combatant commander.!®:

By legislative
amendment (Goldwater — Nichols II?) or Executive Order, the new

policy would strengthen the President’s constitutional
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responsibilities and also promote operational efficiency within

the combatant commands.!®!

CONCLUSION

“The President admitted that he had not focused enough on the UN resolution
back in June that put us on a collision course with Aidid, ~135

What this paper proposes, therefore, is a minor "tweak" to
an already sound structure. Such a proposal (that the nine
combatant commanders have a "right" to Presidential access in
certain circumstances), makes both constitutional and operational
sense. Unencumbered communications between the President and his
nine combatant commanders on critical issues reinforces the
President’s constitutional responsibility as Commander in Chief
and the combatant commander’s statutory responsibility (to the
President) for mission accomplishment. Sadly, the rare and
strange circumstances presented by our Somalia mission revealed
the statutory erosion of presidential involvement in military
operations at the strategic level. No doubt there was error in
placing a ground commander in harm's way and then denying him
force protection equipment. If there was to be such a denial,
then it should’ve been made by the same office that gave him the
mission -- the Commander in Chief -- and not a functionary acting
independently and unaccountable to the electorate. 1In a

Government purportedly designed under a series of “checks and




balances,” the present structure allowed the Secretary of Defense
to operate relatively unchecked. The above proposal, therefore,
restrains secretarial autonomy by refocusing the President’s
constitutional function.

We should do this with corrective legislation, i.e., by
improving upon Goldwater - Nichols’s brilliance. The legislation
should have a threefold approach: continued emphasis of civilian
control of the military (but not at the expense of the
President’s command function); protection of the President’s
constitutional command function; and military operational
efficiency.

The Constitution, however, should be the center of analysis
for any proposed change. For starters, congressional delegation
(two centuries worth) of the President’s Commander in Chief
functions does not relieve him of his constitutional
responsibilities. That responsibility remains undelegable,
whether overtly, or by legislation with unintended consequences.
And that is where constitutional vigilance becomes important; we
owe the Presidency and those commanders who toil in harm’s way
nothing less.!3®

Word Count: 5964
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and a change in the nature of these attacks. Specifically, we saw the use of mines in the first time,
which resulted in the loss of our four brave military policemen, and an increase at the same time in
the use of anti-tank weapons. I was increasingly concerned about the vulnerability of the light
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support, it implicitly included the quick-reaction forces' capability to back up Task Force Ranger,
should that be required.
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Specifically, The Wall Street Journal reported today that Army Major General Montgomery, the
commander of U.S. forces in Somalia, had requested an additional battalion of armored troops,
including 55 tanks or armored personnel carriers. The paper further states that you "... declined at
the time to send the armored troops. ..." Furthermore, the article notes that it was only after
Sunday's fighting, which more than doubled total U.S. casualties in Somalia, that the Pentagon
acted to fulfill the earlier request. You reportedly denied the commander's request, fearing some
kind of "backlash" from Congress or the public. If this report is accurate, did you consult with any
of your former colleagues in Congress before reaching such a conclusion?
Did the U.S. commander in Somalia ask for armored reinforcements? What did he ask for,
specifically? Did his request reach your desk? Did you make a decision on the request? What was
that decision? If you denied the request, why did you deny the request? If that was the U.S.
commander's request then, how does deployment of a smaller force now, under clearly more
dangerous circumstances, meet the force protection needs he identified?

Is it true that it took more than ten hours from the beginning of the Rangers' raid to the time
the relief force reached their position? We appreciate your kind attention to this important matter
and look forward to receiving your written responses to these questions as soon as possible.

Sincerely,
Hank Brown, U.S. SENATOR. Alfonse D'Amato, U.S. SENATOR.

59 See e.g., “United States Policy in Somalia,” Congressional Record, vol. 139, H 10287 (1993) (statement of
Rep. Dornan).

60 Hearings were held in abeyance until May -- respecting the Chairman of the Joint Chiefs of Staff request not to
hold hearings until all US forces were out of Somalia.

2 The below article, and Barton Gellman's of The Washington Post, supra, contributed to the public outcry
and subsequent rancor in Congress. (They are significant because they quote information not readily available to the
public -- even today.) Some Congressman and Senators viewed them with such significance that they were included

in the congressional record. See e.g., Congressional Record, vol. 139, S15198, 5 November 1993 (statement of
Senator D'Amato).

U.S. casualties in Somalia this week might have been far lighter if a request made last
month by the U.S. commander there for additional armored protection had been acted on by
Defense Secretary Les Aspin, Army officials said.

In early September, Army Maj. Gen. Thomas Montgomery, the deputy commander of
the United Nations military force in Somalia and commander of the U.S. contingent there, told his
superiors in the U.S. that he needed a battalion of armored troops -- that is, about 500 to 800
personnel carriers -- to protect the light infantry already there. The request, in somewhat reduced
form, was relayed by Marine Gen. Joseph Hoar, head of the U.S. Central Command, which
oversees Somalia, and forwarded to the Joint Chiefs of Staff.

The disclosures could aggravate Congress's already sour mood over the Somalia
situation. The Senate Appropriations Committee Chairman Robert Byrd has vowed to press for a
vote this week on a cutoff of funds for this mission. The Clinton administration is anxious for
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more time, and the president is scheduled to meet today with top national security advisers and
military leaders in the expectation of announcing a policy decision soon.

While Gen. Montgomery's request for armored troops was never formally rejected, it
wasn't acted on either, despite extensive discussions down the chain of command. Frustrated by
the inaction, senior Army officers at least once informally prodded the staff of the Joint Chiefs for
action, an Army officer said. Mr. Aspin declined at the time to send the armored troops after
receiving conflicting advice from Gen. Colin Powell and other members of the Joint Chiefs, a
Pentagon official said.

Others familiar with the situation said there was little sense of urgency at the Pentagon
when the request arrived. And the need for the armored vehicles wasn't as clear last month as it is
now, partly because the forces of Somalia warlord Mohammed Aidid hadn't yet begun to show
how adept they could be at shooting down U.S. helicopters. In addition, they said, commanders on
the ground always ask for more resources than they really need.

However, in the wake of Sunday's fighting, which more than doubled the number of
U.S. combat deaths in Somalia, the Pentagon acted quickly to fulfill Gen. Montgomery's request.
Mr. Aspin ordered the deployment of four heavy tanks and 14 Bradley Fighting Vehicles and
other equipment making up about one-third of what the general asked for last month.

Mr. Aspin's failure to act on Gen. Montgomery's request is already provoking members
of Congress, irate over the seven-hour delay that occurred Sunday before a group of U.S. troops
were rescued in downtown Mogadishu. The bulk of the nearly 100 casualties that the U.S. forces
suffered in the Somali capital occurred during those seven hours before U.N. forces were able to
rescue a group of 90 U.S. Army Rangers pinned down under heavy fire without armored
protection. The U.S. was forced to rely on Pakistani and Malaysian armored vehicles to rescue the
Rangers because it had no tanks of its own. About 70 of the 90 rangers were killed or wounded in
the firefight.

The nervousness in Congress was evident yesterday afternoon during a crowded
closed-door Capitol briefing with scores of lawmakers and high administration officials. Defense
Secretary Aspin and Secretary of State Warren Christopher intended to consult with Congress on
the Somalia policy, but the format and lack of specific answers only angered members and
reinforced the perception that the mission's goals remain unclear.

The pressure now is for the White House to narrow the American mission in order to
expedite withdrawal. Another alternative, calling for a larger buildup, is favored by some
prominent lawmakers who fear the U.S. would otherwise be seen as deserting the U.N. But this
would require a consensus and resolve that didn't show itself yesterday.

“Either have a buildup or get out as soon as possible," declared Rep. John Murtha (D.,
Pa.), chairman of the House Appropriations defense subcommittee. Senate Majority Leader
George Mitchell said: "I'd be amazed if the Senate voted for an immediate withdrawal as long as
we have hostages over there."

Among Republican conservatives, there was open hostility. And while Senate GOP
Leader Robert Dole argued to give Mr. Clinton until October 5 to spell out his goals rank-and-file
members were clearly frustrated.

"Not a chance," said Rep. Harry Johnston (D., Fla.). who heads the House Foreign
Affairs Africa subcommittee, when asked if a majority in the House would vote to sustain funding
for the Somalia mission. Thomas E. Ricks and David Rogers, “Plea Last Month for Armor in
Somalia Was Ignored in the United States, Army Aides Say,” The Wall Street Journal, 6 October
1993, A3.

Others simply argued that US involvement in Somalia “had no policy underpinnings.” Weber, Vin, “A Crisis
of Competence,” National Review, 15 November 1993, 27,

®2 The President is part of the civilian leadership team known as the “National Command Authority” (NCA) it
consists of the "President and the Secretary of Defense or their duly deputized alternates or successors." Office of

the Chairman of the Joint Chiefs of Staff, Department of Defense Dictionary of Military and Associated Terms,
Joint Chiefs of Staff Publication 1-02 (Washington, D.C.: Office of the Chairman of the Joint Chiefs of Staff, 1
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December 1989), 243. See aiso, The Joint Chiefs of Staff, Unified Action Armed Forces, Joint Pub 0-2
(Washington, D.C.: Joint Chiefs of Staff, 24 February 1995), I-4; and U.S. Department of Defense, Functions of the
Armed Forces and the Joint Chiefs of Staff, Department of Defense Directive 5100.1. (Washington, D.C.: U.S.
Department of Defense,_21 September1987) reprinted in 32 C.F.R. Part 368 (1987). The National Command
Authority concept has been criticized as an abrogation of the President's constitutional responsibility as Commander
in Chief. Author and former career Army officer, Harry G. Summers, Jr., presents this view below:

Harold Brown, President Carter's secretary of defense, once said with a sniff, presidents
have better things to do than worry about the military and the mechanics of national defense.
Those words seem to describe as well the attitudes of the Clinton White House. The constitutional
requirement that the president be commander in chief once again has been delegated to
bureaucrats while President Clinton concentrates on what he sees as more pressing concerns of
health-care reform and other domestic issues. Lost is Gen. Douglas McArthur's warning in 1932
that "the selection of national objectives and the determination of the general means and methods
to be applied in obtaining them ... are decisions to be made by the head of state. ... The issues
involved are so far-reaching in their effect and so vital in the life of the nation that coordinating ...
Army and Navy efforts should not be delegated by the commander in chief to any subordinate
authority. Any such attempt would not constitute delegation but rather abdication.” During the
Senate hearings over his relief from command during the Korean War for challenging President
Truman's strategic direction, MacArthur was confronted with his remarks of two decades earlier.
"As I look back, senator, upon my rather youthful days then," he said, "I am surprised and amazed
how wise I was." But that wisdom did not endure. Despite President Johnson's boast that he
personally would approve the bombing of every "outhouse" in Vietnam, the truth is that the
direction of U.S. strategy was so ignored that 70 percent of the generals would complain they were
unsure of U.S. military objectives. The direction of foreign and military policy was abdicated to
what came to be known as the "national command authority," the euphemism for whoever it was,
if anybody, who was making the decisions in Washington. Gen. William Westmoreland's request
that the battlefield be isolated by extending the demilitarized zone across Laos into Thailand, for
example, neither was approved nor disapproved. It merely disappeared into the labyrinth of the
bureaucracy. The situation did not improve after Richard Nixon took office. There was no doubt,
however, during the Persian Gulf War who was running the show. Instead of "national command
authority," the strategic direction of the war was given personally by President Bush. But
"national command authority" is once more in vogue. As was revealed in the aftermath of the
Mogadishu, Somalia, tragedy, no one seems to be in charge. Like Westmoreland's request for a
change in strategy, the request from the field for armored vehicles to protect the troops
disappeared into the bureaucratic labyrinth. Clinton, no doubt truthfully, denied any knowledge
that such a request had been made. But while he can delegate his authority as commander in chief
to the bureaucracy, Clinton has learned that MacArthur was right. The American people will not
allow him to abdicate his responsibility. (Emphasis added.)

Harry G. Summers Jr., The Air Force Times, 22 November 1993., reprinted in Congressional Record, vol. 139, H
10287, H 10293 (1993) (statement of Rep. Dornan).

83 Colin L. Powell, My American Journey (New York: Random House, 1995), 580.

64 Henry L. Trewhitt, McNamara, (New York: Harper and Row, 1971), 217. The author continues, “In
broader terms, air strategists held that a heavy attack for maximum damage to North Vietnamese war-making
capability would achieve American objectives faster, at acceptable risk. The issue was joined gently at first, but
would eventually become one of the fundamental points of difference between the military and the Secretary of
Defense.” Ibid. While this excerpt illustrates the magnitude of the Secretary's command powers, this paper will not
examine command relationships between the Secretary, military commanders, and the President during the Vietnam
War.
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5 The cumulative reading of the US Constitution and implementing armed forces legislation holds, that aside
from the President (and his successors to power in his absence), no Executive Branch official (uniformed or civilian)
exceeds the authority of the Secretary of Defense in military matters.

66 U.S. Constitution, Article I, section 8.

7 Ibid., art. I, section 1.
68 11 .
Ibid,, art. I1, section 2.
® Act of Aug. 7. 1789, Chap. VI, I Statute 49 (1789).

7% 1n 1798, Congress created the Department of the Navy, again, run by a civilian Secretary. Both Secretaries,
however, executed their duties pursuant to presidential direction and delegation. This period of time did, however,
see Presidents who directly participated in their duties as Commander in Chief (See generally, James E. Hewes, Jr.,
From Root to McNamara: Army Organization and Administration, 1900 — 1963, (Washington, D.C.: Center of
Military History, United States Army, 1975), 3. Madison, Jackson, Polk, and Lincoln often commanded personally
or through the Secretary of War. Ibid., 5. But more often, the civilian-military interface in the Army came through
the "Commanding General" a billet invented by Secretary of War John C. Calhoun after the War of 1812. (Ibid., 3)
Notably the Commanding General billet had neither congressional approval or a definition of its duties pertaining to
its relationship with the Secretary of War and the President (Ibid., 4).

The army had two elements, the "line community" which consisted of various posts, and the "War
Department's staff” in Washington. The War Department staff consisted of "bureaus” such as the Corps of
Engineers and the Ordnance Department which combined both command and support functions to their respective
officers in the field. Posts were grouped geographically into "departments" and "commanded" by the "Commanding
General."(Ibid). In truth, the Commanding General didn't command in law or fact. He was more or less a conduit
for the President and the Secretary of War. The real power base, from the Army's perspective, were the bureau
chiefs (Ibid., 3). Unlike the Secretary of War, who had a retirement system, bureau chiefs typically remained in
office for life or until resignation (Ibid., 5). Understandably, their longevity caused them to gain increasing
command and control power. The net effect was that the War Department was a "hydra-headed holding company"
that had a fractured chain of command from the President to the field commanders. (Ibid.) The President, however,
remained the coordinator between civilian-led land forces (the War Department) and naval forces (the Navy
Department). It was an impossible task.

"Although Attomey General Cushing had issued an opinion in 1855 to the effect that 'the direction of the
President is to be presumed' in all instructions and orders from the Secretaries of War and Generals of the Army,"
(John Norton Moore and Robert F. Turner, The Legal Structure of Defense Organization (1986), 12, citing Ops.
Atty Gen. 453, 482 (1855)) the Spanish - American War demonstrated that the recurring dispute of "command
authority” needed resolution.

Then Secretary of War Elihu Root successfully pushed for reform legislation. The act of February 14,
1903, creating for the Army a General Staff Corps and a Chief of Staff . . . [which] made clear that the Secretary of
War had command authority by delegation from the President and that the Army Chief of Staff exercised
‘supervision' pursuant to these instructions of the President passed to the Secretary of War (Ibid). (Emphasis added.)

Even more significant, was the creation of a Joint Army-Navy Board as "the first attempt to use a regularly
constituted agency to coordinate the actions of the Army and the Navy" AFSC Pub. 1, 2-3. Still, there was no
singular Executive Branch official, except the President, that exercised joint civilian control over the armed forces.

World War I saw President Wilson and Secretary of War Newton D. Baker broadly delegate authority to
conduct the war to military professionals (Hewes, 58. Hewes concludes that Wilson was the only President in US
history not to play an active role as Commander in Chief during wartime. (Ibid.) The joint board, because of its
inability to “initiate ideas or enforce decisions” had “little or no impact on the conduct of the first World War”
AFSC Pub. 1, 2-7. The years leading up to World War II saw modest, if any, structural changes in the President's
chain of command structure. For example, in 1932 the House considered a bill that would have permitted the
President to establish a Department of National Defense and, as the President saw fit, subject to approval of
Congress, transfer and consolidate functions of executive departments. Little resulted from the initiative. The
establishment of a single defense department was rejected by the House, and the sweeping reorganization
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recommendations made by President Hoover were eventually rejected by a lame-duck Congress. (AFSC Pub. 1
(1993 ed.), 2-3).

Predictably, the Joint Board of the Army and Navy also shunned the notion of singular, civilian-led
consolidated "Department of National Defense" stating that the proposed system wouldn't be "more efficient or
more economical than the present separate departmental organizations." (Ibid., 4-4) Sadly, the pre-World War II
command and control structure operated from a basic assumption that the President and Secretary of War would
again assume passive roles as warfighters. Franklin Delano Roosevelt did not, however, abrogate his role as
Commander in Chief. (See also Eric Larabee, Commander in Chief, Franklin Delano Roosevelt, His Lieutenants
and Their War (New York: Simon and Shuster 1987)).

During World War II, President Roosevelt created a "Chief of Staff to the President, an informal
organization of the Joint Chiefs of Staff, and unified commands in several theaters of operation." (See Moore and
Turner, 13.) Roosevelt often spoke directly through his Chief of Staff, General George Marshall, which resulted in
friction between Marshall's office and Secretary of War, Henry L. Stinson. (Hewes, 60). The President approved the
Marshall Reorganization Plan on 28 February 1942 with an effective date of 9 March 1942. "The President
approved the plan with one significant change. He wanted it reworded to 'make it very clear that the Commander-
in-Chief exercises this command function in relation to strategy, tactics, and operations directly through the Chief of
Staff." (Ibid., 74) But soon, friction gave way to mutual respect and the two informally divided labor and
responsibilities. (Ibid.)

"1 The National Security Act of 1947, Pub. L. No. 253, 61 Stat. 496 (codified as amended in scattered sections
of Titles 10 and 50 of United States Code [hereinafter National Security Act of 1947]. General George Marshall, in
the years immediately following World War 11, insisted that he couldn't have "run the war" without having had
“radically reorganized the department to provide centralized, unified control through decentralized responsibility for
administration. (Hewes, 29) Supporters such as General Dwight Eisenhower and President Harry Truman favored
unification while others, such as the Navy Department, opposed it because they feared losing aviation assets to the
proposed "Air Force" (heretofore known as the “U.S. Army Air Corps™).

Secretary of War Robert P. Patterson and the Navy Department's Secretary James Forrestal eventually
compromised, in that they agreed in principle to creating a "National Military Establishment" consisting of a
Department of the Navy, Department of the Army, and a newly created Department of the Air Force. Before that, the
Navy’s position followed “The Eberstadt Report,” which "advised against the establishment of a single defense
department, recommended the creation of a new Air Department, and emphasized the need for effective
coordination of foreign policies as well as of domestic and economic policies with military activities." (The
Department of Defense, Documents on Establishment and Organization 1944 ~ 1978 (1978) citing Committee on

Naval Affairs, 79th Cong., 2d Sess., Unification of the War and Navy Departments and Postwar Organization for
National Security, (Comm. Print 1945).) This compromise "paved the way for 1947 Act.” (Moore, 15.)

2 Initially called the National Military Establishment. National Security Act of 1947, section 201(a).

73 Ibid. The name change to "Department of Defense" came two years later. Further, the Act also created the
following:

Joint Chiefs of Staff (Ibid., section 211). No Chairman “duties,” however, were defined;

The Central Intelligence Agency (Ibid., section 102);

The Air Force and the billet of "Chief of Staff, United States Air Force" -- a position equal to
Chief of Naval Operations and Chief of Staff of the Army (Ibid., section 208);

e The War Council (Ibid., section 210). Consisting of the Service Chiefs and Service Secretaries,
its job was to “advise the Secretary of Defense on matters of broad policy relating to the armed
forces™;

e  The National Security Counsel (Ibid., section 101). The early NSC was larger than today's
membership of the President, Vice President, Secretary of State, and Secretary of Defense.
The National Security Act of 1947's NSC consisted of the President, Secretary of State,
Secretary of Defense, Secretary of the Army, Secretary of the Navy, Secretary of the Air
Force, Chairman of the National Security Resources Board, and others “as the President may
direct.";
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* Renamed the Department of War to the Department of the Army (Ibid., section 205). The
Secretary of War was also renamed the Secretary of the Army; and

¢ Defined the Marine Corps as a part of the Department of the Navy (Ibid., section 206(c).
Section 206 was replete with references to naval and Marine Corps aviation. The debates
leading up to the Act caused concern amongst the naval aviation community. "One reason for
the Navy's conviction against a single department is the continuing efforts of the Army Air
Forces to restrict and limit Naval Aviation. The Navy knows that these efforts, if successful,
would seriously impair our seapower and jeopardize our national security. To accomplish its
fundamental purpose, the Navy needs a certain number of land planes for naval
reconnaissance, antisubmarine warfare, and protection of shipping. Experience indicates that
such land planes, to be effective, must be manned by naval personnel trained in naval warfare.
Lack of such aircraft under complete naval control as to design, procurement, operations,
personnel, training, and administration, might be disastrous to our national security."
(Secretary of War, Secretary of the Navy, Itr to the President of May 31, 1946, reprinted in 92
Cong. Rec. Part 6, 7424 - 7426 (1946).

74 Ibid,, section 201(a).

73 Ibid, section 202(a). Eligibility also depended on the candidate not having served on active duty in the
Regular Component of the armed forces within ten years of appointment to the position. The first Secretary of the
Defense was former Secretary of the Navy, James Vincent Forrestal. Ironically, it was Forestall’s Department of
the Navy that was least supportive of service unification under one executive department. Steven L. Reardon,
History of the Secretary of Defense, The Formative Years 1947 — 1950, (Washington, D.C.: Office of the Secretary
of Defense 1984), 30.

7 Ibid., section 202(a)(1),(2).
7 Ibid., section 202(a)(1),(2).
78 Ibid, section 202(a).

7 The 1949 Amendments effectuated the change. The National Security Act of 1947, Pub. L. No. 253, 61
Stat. 496 as amended by Pub. L. 216, 63 Stat. 578 (codified as amended in scattered sections of 10 U.S.C. and 50
U.S.C.). These were the amendments renaming the “National Military Establishment” to the “Department of
Defense.” Ibid., section 201(a).

89 Ibid., at section 202(b). This amendment specifically repealed the four duties of the Secretary under the
1947 Act. Instead, the amended act broadly empowered him, subject only to the President and other provisions of
the act, to "have direction, authority, and control over the Department of Defense." (The military departments were,
before this, in the operational chain of command from the President to the operational commanders.) The idea of him
providing "general" gnidance and control was specifically repealed. Ibid.

8 Other consolidations of Secretarial power included:

¢ Elimination of the Service Secretaries as members of the National Security Council (Ibid., at
section 101(a). The new membership included only the President, Vice President, Secretary
of State, and Secretary of Defense);

e Prevention of the Service Secretaries to appeal "over the Secretary's head"” to the President or
Director of Budget. The amended act allowed the Service Secretaries and the Joint Chiefs to
present matters to Congress, provided the Secretary was first informed. (Ibid., at section
202(c)(6).) Note that Service Secretaries (who were linked to their respective operational
commanders) were now legislatively prevented access to the President.

42



e  Establishment of a Chairman of the Joint Chiefs of Staff; noting that the Chairman could "not
exercise military command over the Joint Chiefs of Staff or over any of the military services."
(Ibid,, at section 211(d).)

82 1952, outgoing Secretary of Defense Robert A. Lovett complained to President Truman "that the position of
the Secretary of Defense in relationship to the President and the Joint Chiefs of Staff should be clarified." Although he
interpreted the Act to mean that the Joint Chiefs fall subordinate to the Secretary, he claimed that "legal beavers"
occasionally raised the question because of the Act's reference to the Joint Chief's "principal military advisor to the
President” function. Letter from Robert Lovett, Secretary of Defense to Harry S. Truman, President of the United
States (Nov. 18, 1952), reprinted in The Department of Defense, Documents on Establishment and Organization
1944 -1978 (1978), 118. Lovett's letter also urged the President to exclusively engage the Joint Chiefs in planning
functions -- and let the balance of military staff functions cede to the Office of the Secretary of Defense, through a
joint military civilian staff. Ibid., at 121. Lovett noted that "overall civilian control is essential and . . . fundamental
to our form of government. . . {y]et civilian judgement must be based on adequate military advice given by
professional military men in an atmosphere as free as possible from service rivalries and service maneuvering."
Ibid., at 119. The request was to no avail. However, after a change in administration, Secretary of Defense Charles E.
Wilson appointed a committee to study the structure of the Department of Defense. Headed by Nelson A. Rockefeller
and former General of the Army Omar Bradley, the committee's final report included a legal opinion that confirmed,
among many other topics, the Secretary of Defense’s pervasive authority. Letter from Nelson A. Rockefeller,
Chairman Committee on Department of Defense Reorganization to Charles E. Wilson, Secretary of Defense (Apr.

11, 1953) reprinted in The Department of Defense, Documents on Establishment and Organization 1944 - 1978
(1978) at 143.

In our opinion, the Secretary of Defense now has by statute full and complete authority, subject
only to the President and certain specific restrictions subsequently herein listed, over the Department
of Defense, all its agencies, subdivisions, and personnel. To make this statement perfectly plain,
there are no separately administered preserves in the Department of Defense. The Secretaries of the
military departments, the Joint Chiefs of Staff, all officers and agencies and all other personnel of the
Department are "under" the Secretary of Defense. Congress has delegated to the Secretary of
Defense not only all the authority and power normally given the head of an executive department,
but Congress has, in addition, expressly given the Secretary of Defense even greater power when it
made the Secretary of Defense "the principal Assistant to the President in all matters pertaining to
the Department of Defense." (Emphasis added.) Ibid., at 144.

 Inaletterto Congress, President Eisenhower championed the strength of true unified commands and urged
the end of the old structure. "We must recognize that by law our military organization still reflects the traditional
concepts of separate forces for land, sea, and air operations, despite a Congressional assertion in the same law
favoring 'their integration into an efficient team of land, naval, and air forces . .. .' This system is clearly
incompatible with unified commands whose missions and weapons systems go far beyond concepts and traditions of
individual services." Pub. Papers, Dwight D. Eisenhower: 1958, 274-290.

84 Department of Defense, Functions of the Armed Forces and the Joint Chiefs of Staff, Department of
Defense Directive 5100.1 (Washington, D.C.: U.S. Department of Defense, 16 March 1954). This directive was a
minor modification of the original "Key West Agreement” which was a Secretary of Defense memorandum of 21
April 1948. Consistent with the Department of Defense's solidification of the Secretary's authority, Section I,
paragraph 1 stated that "No function in any part of the Department of Defense, or in any of its component agencies,
shall be performed independent of the direction, authority, and control of the Secretary of Defense." (Emphasis
added.) Paragraph 14 established the Secretary's authority to create unified commands, and also set forth the
command lines. Further, the agreement clarified who had the authority to designate executive agents for the unified
commands. Under the old arrangement, the joint chiefs chose the executive agent; the modification gave this
function to the Secretary of Defense. Again, the idea was to preserve and promote the idea of civilian control of the
military. Ibid.

8s Ibid., para. 14.
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86 Ibid., para. 14(c). The modified Key West agreement was one of the byproducts of independent studies of
the Department of Defense, such as that done by the Rockefeller Committee. The formal endproduct was
"Reorganization Plan 6" which did away with certain agencies and functions, and also established the DoD General
Counsel. The plan was prepared by the President and incorporated into the 1947 Act through legislative procedures
found in the 1949 Amendments to The National Security Act of 1947. House and Senate approval was required.

Reorganization Plan No. 6 of 1953, reprinted in Timothy W. Stanley, American Defense and National Security,
(Washington, D.C.: Public Affairs Press 1956), 174.

87 Tangentially, the Joint Chiefs of Staff, per their statutory role as "principal military advisers to the President"
had the only uniformed service authority to advise the President on a military matter. But it was wholly discretionary,
thus dependent on the leadership style of the Joint Chiefs of Staff and their Commander in Chief. The National
Security Act of 1947, Pub. L. No. 253, 61 Stat. 496 as amended by Pub. L. 216, 63 Stat. 578, section 211 (b).

8¢ pub. Papers, Dwight D. Eisenhower: 1958, 274-290. Note that reform wouldn't truly come on this point
until 1986. In the 1983 bombing of the Marine barracks in Beirut, there were eight levels of command between the
ground commander and the President. Eisenhower’s words were prophetic:

The number of headquarters between the Commander in Chief and the commander of each unified
command must be kept at the very minimum. Every additional level courts delay, confusion of

authority, and diffusion of responsibility. When military responsibility is unclear, civilian control is
uncertain. Ibid.

82 The National Security Act of 1947, Pub. L. No. 253, 61 Stat. 496 as amended by Pub. L. 216, 63 Stat. 578,
as amended by Pub. L. 85-599, 72 Stat. 514 (codified as amended in scattered sections of Titles 10 and 50 United
States Code).

90 Ibid,, section 202(j).

*? Ibid.

92 1. . .

Ibid., section 202(j).

Such combatant commands are responsible to the President and the Secretary of Defense for such
military missions as may be assigned to them by the Secretary of Defense, with the approval of the
President. Forces assigned to such unified combatant commands . . . shall be under the fiull
operational command of the commander of the unified command . . . . (Emphasis added.) Ibid.

%3 Ibid,, section 142(3).
94 1. .
Ibid., section 142(3).
95 Mark Perry, Four Stars (Boston: Houghton Mifflin, 1989),106-110 .

96 After Secretary of Defense McNamara directly contradicted the testimony of the Joint Chiefs (in
Congressional testimony), the Joint Chiefs seriously considered resigning "en-masse." Ibid., 160 -165. McMaster,
Dereliction of Duty, (New York: Harper Collins, 1997) 233.

97 wTo this last duty, we [Congress] have given insufficient attention." S. Conf. Rep., Goldwater-Nichols
Department of Defense Reorganization Act of 1986, 99th Cong. 2nd Sess (1986) reprinted in Congressional Record,
vol. 132, 812651 (1986) (remarks of Senator Goldwater). Senator Goldwater also stated, "Gen. Shy Meyer, former
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Chief of Staff of the Army, also deserves our thanks. He joined General Jones in criticizing the current system, and,
thereby, reinforced the call for reform.” Ibid. [hereinafter, remarks of Senator Goldwater].

98 Goldwater - Nichols Department of Defense Reorganization Act of 1986, Pub. L. No. 99-433, 100 Stat. 992
(codified as amended in scattered sections of Title 10, United States Code) [hereinafter Goldwater - Nichols).

99 See remarks of Senator Goldwater, supra.

100 Goldwater - Nichols, 100 Stat. 992.

101 Goldwater - Nichols, 100 Stat. 992, 993. Other key points included: reducing bureaucracy in Washington
by reducing the size of Service Headquarters' staffs; reducing the onerous crush of reports Congress required of the
Department of Defense per year; creation of a "joint officer specialty" which allowed military officers to become
specialists in joint operations and yet remain competitive with their Service's promotion system; and creation of a
Vice Chairman of the Joint Chiefs of Staff. Ibid. Congress also intended to strengthen the authority and functions of
combatant commanders and the Chairman of the Joint Chiefs of Staff.

The bill will increase the authority of the commanders in chief of the unified commands, those
three- and four-star military officers who are in command of our forces in the field in peace and
war. These are the individuals who look beyond the perspective of just one service and who must
ensure that all elements of their command are ready to fight in a coordinated fashion. Under
current circumstances, they are hampered by a web of bureaucratic constraints that require them to
operate with essentially independent single service component commands that severely constrict
their flexibility. Our bill gives these commanders in chief much greater authority and permits them
to do such things as organize their commands as they see fit. This is decentralization as it should
be -- less authority in the Washington bureaucracies and more responsibility in the field where the
action is. This should help avoid such episodes as the tragic bombing of our marines in Beirut
where there were eight levels of command bureaucracy between the marines on the ground and the
command authorities in Washington. When there are that many levels of command, responsibility
is diffused. Because everyone is in charge, no one is in charge. Our bill will permit the
commanders in chief in the field to organize their commands to best suit the tactical and
operational needs of their area of responsibility. For example, under this bill, there could have
been only one layer of command between the marines in Beirut and the authority here in
Washington. Instead, we had eight layers of command between the marines in Beirut and the
Commander in Chief here in Washington.

Senate Conference Report, Goldwater-Nichols Department of Defense Reorganization Act of 1986, 99th Cong. 2nd
Sess (1986)reprinted in Congressional Record, vol.132, S12651 (1986) (remarks of Senator Nunn) [hereinafter

Senate Conference Report]. Senator Nunn’s remarks were prophetic. In Somalia, once again, it was layers of
command ~ this time civilian command, that prevented the commander from having force protection equipment.

102 goe generally, U.S. Department of Defense, Functions of the Armed Forces and the Joint Chiefs of Staff,

Department of Defense Directive 5100.1, (Washington, D.C.: U.S. Department of Defense, 21 September1987)
reprinted in 32 C.F.R. Part 368 (1987). A better description of these duties is found in Joint Pub. 0-2, II-5 - II-11
supra.

103 Senate Conference Report, remarks of Senator Nunn, supra.

Under the old law, the Joint Chiefs of Staff was a committee and its advice reflected the
weaknesses of a committee product -- that is, it was watered down and muddled so that all of the
Joint Chiefs could agree. Our bill makes the Chairman the principal military adviser; he can give
advice in his own right. It puts him in charge of the Joint Staff. But it also ensures that individual
service chiefs will have the right to provide their views or opinions, even if in dissent, to the
President, the National Security Council, and the Secretary of Defense. This new procedure should




enhance not only the quality and timeliness of military advice but in my judgment it will enhance
the role of the military since their advice is more likely to be listened to and followed.

Ibid., See also, Goldwater - Nichols, 100 Stat. 993, 1005.

104 Goldwater - Nichols, 100 Stat. 993, 1005.

105 Goldwater-Nichols, supra, 10 U.S. Code, sec. 151(b) (as principal military advisor); 10 U.S. Code, sec.
163(b)(2) (as spokesman for the combatant commanders to the Secretary of Defense).

108 communication flow is as follows:
[T]he President may —

(1) direct that communications between the President or the Secretary of Defense and
commanders of the unified and specified combatant commands be transmitted through the
Chairman of the Joint Chiefs of Staff, and

(2) assign duties to the Chairman to assist the President and the Secretary of Defense in their
command-function.

Goldwater-Nichols, supra, 10 U.S. Code, sec. 163(a). The statutory communication structure regarding operational
requirements for combatant commanders was almost prophetic for Somalia.

[Tlhe Chairman ...serves as the spokesman for the commanders of the combatant commands,
especially on the operational requirements of their commands. In performing such function, the
Chairman shall —

(C) advise and make recommendations to the Secretary of Defense with respect to the
requirements of the combatant commands, individually and collectively.... (Emphasis added.)

Goldwater-Nichols, supra, 10 U.S. Code, sec. 163(b)(2). Note that there is 7o requirement to notify the President.
The recommendation simply goes to the Secretary. Presumably, he will notify the President if, in matters he deems
appropriate. Uniformed advice, therefore, stops at the secretarial level. For the other Joint Chiefs, the rule was clear:
they may give collective or individual opinions or advice to the President, the Secretary of Defense, and the National
Security Council, but only when requested by the President, Secretary of Defense, or National Security Council.
Goldwater - Nichols, supra, 100 Stat. 993, 1005.

107 Goldwater - Nichols, 100 Stat. 993, 1013.
108 Ibid., 1005.
109 Goldwater — Nichols, 10 U.S.C. sec. 164(b)(1).

110 Goldwater - Nichols, 100 Stat. 993, 1014.

111 hid.

112 president's News Conference With Prime Minister Ciller of Turkey, Weekly Compilation of Presidential
Documents, Volume 29, 2076 15 October 1993 (responding to a question from Brit Hume, ABC News, about
consequences to the military chain of command after the Somalia firefight).
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113 Additionally, one can only speculate whether it was poor intelligence, tactics used, the ferocity of the foe,
luck, or the lack of proper equipment, that either individually or collectively contributed to the maiming of Task Force
Ranger.

114 General Garrison, commander of Task Force Ranger, submitted a handwritten letter to the President
whereby "he accepts responsibility for the failed mission" and said "a deployment of armored vehicles would not
have changed the outcome.” John M. Broder, “Officer Takes Blame for U.S. Setback,” L.A. Times, 29 October
1993. But the timing of his letter, which came immediately after he met with Secretary Aspin, was criticized by
some in Congress as the Secretary's attempt to make Garrison the "fall man." See Capital Hill Hearing, News
Conference, reprinted in Federal News Service, 28 October 1993 (statement of Rep. Bill Archer). Also, in
testimony before the Senate Armed Services Committee, the General concedes, in testimony below, that armor
would have made a difference.

SEN. COHEN: Let's come back to this issue of the question of the use of Bradleys or M-1s. And I
must tell you, I am confused by the responses that I have heard thus far. You talk about the power
and capability, fire power capability of the M-1 tank, by way of example, or let's say the Bradley
in this particular case. High -- greater fire power capability -- what, 25mm cannons on the
Bradley, greater armor, speed, all of which I assume, from a military point of view, is designed to
give greater protection. Right? For your forces.

GEN. GARRISON: That's part of it, yes, sir. Greater protection and it'll give it greater shock
power and effectiveness on the battlefield against other combat systems.

SEN. COHEN: Now, as I understand it, when that attack was first carried out and our forces
repelled down and they were on the ground, that when the helicopter first went down, those forces
that were on the ground that tried to get to the helicopter came under attack. Is that not correct?

GEN. GARRISON: That is correct.

SEN. COHEN: And at that time, the best we had available were some five-ton trucks that had
been heavily sandbagged?

GEN. GARRISON: And also some armored HUMVEEs.

SEN. COHEN: Right, but they were unable to punch through to get to that crash site?

GEN. GARRISON: Not that they were unable to punch through. They had the detainees on board
those vehicles. Also they suffered some casualties in their movement, so the decision was made to
bring them back to the airfield.

SEN. COHEN: Is it your judgment now, as opposed to under the pressure of conflict at that time,
that the presence of Bradley would not have saved lives under those circumstances? There were

lives lost on the ground by our forces at that time, were there not, trying to get to the crash site?

GEN. GARRISON: There is no question that to use Bradleys, as opposed to using a light-skin
vehicle, would always be preferential.

SEN. COHEN: 4nd in your judgment, would the probability, if not talking about possibility - it's
possible we may have saved more — is it not more probable you save more lives with greater fire
power, speed and protection?

GEN. GARRISON: I am absolutely certain that that would have been the case

SEN. COHEN: Gentlemen, I thank you. Mr. Chairman, my time is up.
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Senate Hearings, statement of General Garrison, supra. Ibid. (Emphasis added.)

LTG Montgomery, the QRF commander, testified “I think we would have had less casualties, that’s
my belief” (if they had armor to protect them from rocket propelled grenades and small arms fire). LTG
Montgomery reportedly had two men killed and 14 wounded who were rushing to the embattled Rangers.
Barton Gellman, “Somalia Hearing Examines Rejected Request for Armor,” Washington Post, 13 May
1994, A40.

In the House of Representatives, Rep. Dornan sent a letter to colleagues that shared his interview with General
Garrison in Somalia.

During my trip to Somalia, one commander specifically brought up his request for armor. The
commander of the forces who conducted the October 3/4 operation made no mention to me about
not needing armor rescue or a letter to the President (all we know for sure at this point is that only
two people have seen the letter). I believe that in writing the letter he was being a "good soldier"
and trying to take all the blame upon himself. This commander was the last person I saw in
Somalia and he said, "Congressman, that was a good mission. We completed our mission and then
got into a hell of a fire fight on the way out." Agreed. But it's this Quick Reaction Force/rescue
aspects that needed armor to break through roadblocks and blast through ambushes.

“Let's Get the Real Facts About What Happened in Somalia,” Congressional Record, vol.139, H 10287 (1993)
(Itr. from Rep. Dornan).

115 wChain of command" is "the succession of commanding officers, from superior to subordinate through
which command is exercised." Joint Pub 1-02, 63.

11€ Goldwater - Nichols, 100 Stat. 993, 1013. "Unless otherwise directed by the President, the chain of
command to a unified or specified command runs from the President to the Secretary of Defense; and from the
Secretary of Defense to the Combatant Command." Ibid.

117 See JCS Pub 0-2 supra, at 1-1, 3-22. "Communications from the President or the Secretary of Defense to
the Commanders of the Unified and Specified Combatant Commands, shall be transmitted through the Chairman,
JCS. Communications from the Commanders of the Unified and Specified Combatant Commands to the President
and/or the Secretary of Defense shall be transmitted through the Chairman, JCS." U.S. Department of Defense,
Functions of the Armed Forces and the Joint Chiefs of Staff, Department of Defense Directive 5100.1.
(Washington, D.C.: U.S. Department of Defense,_21 September1987) reprinted in 32 C.F.R. Part 368 (1987).
(Empbhasis added.)

118 Subject to the authority, direction, and control of the Secretary of Defense, the Chairman acts as the

spokesman for Commanders of the Unified and Specified Commands, especially on the operational requirements of
their commands and shall be responsible for overseeing the activities of the combatant commands. U.S. Department
of Defense, Functions of the Armed Forces and the Joint Chiefs of Staff, Department of Defense Directive 5100.1
(Washington, D.C.: U.S. Department of Defense, 21 September1987) reprinted in 32 C.F.R. Part
368.2(b)(3)(ii)(1987), implementing Goldwater - Nichols, 100 Stat. 993, 1013.

119 Gellman, supra, note 1.

It's just not going to happen,"” Aspin replied, according to two people who heard Powell's account of
the conversation. Officials familiar with both men's recollections said the secretary told Powell that
in terms of overall strategy in Somalia "the trend is all going the other way" and that Congress would
be "all over" the administration if it raised the visibility of this presence there. Ibid.
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Reportedly, the Chairman agair spoke to the combatant commander and again revisited the Secretary with the
request. Ibid., See also, Powell, 586.

120 Gellman, supra, note 1, wherein he explains the "Joint Chiefs" controversy below.

Later, in explaining his decision to refuse the armor, Aspin said on ABC's "This Week With David
Brinkley" that the request was "never put in terms of protecting troops; it was put in terms of
[accomplishing] the mission of delivering humanitarian aid.”

That was not correct. Montgomery's message, a copy of which Powell handed Aspin on Sept.
23, had this header: "Subject: U.S. Force Protection." In the body of the message Montgomery
said the "primary mission" of the armor "would be to protect U.S. forces."
In particular, Montgomery wrote, he would use the armor to "deter or defeat militia/bandit attacks
on U.S. forces" and to "provide a critical roadblock clearing capability for our vulnerable
thin-skinned vehicles." It was roadblock ambushes against HUMVEEs and five-ton trucks that
prevented rapid reinforcement of the pinned-down Ranger force Oct. 3.
"I am increasingly concerned by the timid behavior of the [UN] coalition with which the security
of our force rests," Montgomery said at the close of his message to Hoar. "We must ensure our
own security.... I believe that U.S. forces are at risk without it."
“"Concur that we must do a better job at protecting our local U.S. logistical traffic, the bypass road
to the airfield and key installations, and to have more effective roadblock clearing capability,"
Hoar wrote. But he added there was a "political downside" to the proposal. Sending armor would
expand the "U.S. footprint in Somalia," elevate "Aideed's stature" and increase "collateral damage
in Somalia due to the increased firepower."
Powell, officials said, told Aspin he agreed with Hoar's request.

Powell, days from retirement, spoke to Hoar and then reiterated the request at least once more.

People who have heard his account said he expressed no ambivalence about his endorsement.

Other officers, and senior civilians, said it is hard to imagine that Aspin would have resisted if

Powell had told him firmly that lives were at stake.

On Oct. 6, when the first reports surfaced that Aspin had refused to send armor, Clinton "picked

up the phone and called Les to find out what the hell was going on," according to a senior
administration official. Two days later Clinton said Aspin told him there had been "no consensus
among the Joint Chiefs" to send the armor.

In fact, neither Aspin nor Powell consulted the chiefs. Administration officials speculated that Clinton
misunderstood Aspin's reference to the mixed signals he thought he was getting from Hoar. Reluctant to
contradict the president, they never corrected him. Ibid.

See also, Cushman, John H. “The Somalia Mission: How Powerful US Forces Will Work,” The New York Times
8 October 1993, A14.

121
1993).

White House Press Briefing on Somalia (CNN television broadcast, Transcript # 233 - 10, 7 October

122 Gellman, supra, endnote 120.

123 Asa practical matter, communicating with the President on National Security matters would, depending on

the President’s leadership style, be with (or through) his National Security Advisor.

124 Powell, 580. He also describes Aspin as having a “disjointed” management style (578); “looked out of

place” (Ibid.); projecting an image “not likely to inspire confidence in our troops or allies” (579); “immune to
efficient organization” (566); and “capable of policy by one-liners and occasional cheap shots” (Ibid.).

125 1hid., 586.




126 gop generally, Bob Woodward, The Commanders (New York: Simon & Schuster, 1991); Charles Tiefer,

The Semi-Sovereign Presidency (Boulder, CO: Westview Press, 1994); and Powell, 415-569.

127 Barry, 22.

128 33 members of Congress called for Secretary Aspin's resignation shortly after the incident. See Capital
Hill Hearing, News Conference, reprinted in Federal News Service, October 28, 1993 (statement of Congressman
Bill Archer). See generally, John Barry with Eleanor Clift, Bob Cohn and Douglas Waller, “The Collapse of Les
Aspin,” Newsweek, December 1993, 22.

129 wThe commander of a combatant command is responsible to the President and to the Secretary of Defense
Jor the performance of missions assigned to that command by the President or by the Secretary with the approval of
the President." U.S. Code, vol. 10, sec.164 (1994). (Emphasis added.)

Boy.s. Department of the Navy, U.S. Navy Regulations, 1990 (Washington, D.C.: U.S. Department of the
Navy, 1990). article 1151.1. "The right of any person in the naval service to communicate with the commanding
officer . . . is not to be denied or restricted." Ibid.

131 Any member of the armed forces who believes himself wronged by his commanding officer, and who,

upon due application to that commanding officer, is refused redress, may complain to any superior commissioned
officer, who shall forward the complaint to the officer exercising general court-martial jurisdiction over the officer
against whom it is made. The officer exercising general court-martial jurisdiction shall examine into the complaint
and take proper measures for redressing the wrong complained of; and he shall, as soon as possible, send to the
Secretary concerned a true statement of that complaint, with the proceedings had thereon. U.S. Code, vol. 10, sec.
938 (1988) [Uniform Code of Military Justice, article 138 (1988)].

132 pavid McCullough, Truman (New York, NY: Simon and Schuster 1992), 497.

133 Goldwater - Nichols, 100 Stat. 993, 1013.

134 DoD would implement legislative amendment or executive guidance as to executive level communications

within the chain of command through a series of implementing regulations. Most probably into Department of Defense
Directive 5100.1, Functions of the Department of Defense and its Major Components supra and JCS Pub 0-2, Unified
Action Armed Forces, supra. A sample executive order might be as follows:

EXECUTIVE ORDER XXXXXX

By virtue of the authority vested in me as President by the Constitution of the by Title 10 of the
United States, and in order to prescribe procedures for unified combatant commanders to discuss
operational matters with the Commander in Chief, do hereby order the following:

Unified combatant commanders should follow the chain of command procedures as stated in
Title 10 and implementing regulations. The chain of command will continue to flow from the
President to the Secretary of Defense and then from the Secretary of Defense to the unified and
specified combatant commanders.

The Chairman of the Joint Chief of Staff will continue his function as facilitator of
communications between the unified combatant commanders and the Secretary of Defense and the
unified combatant commanders and the President.

In cases where the unified combatant commander disagrees with an order given him by the
Secretary of Defense, and it's not clear that the order originated with the President, the unified
combatant commander may hold that order in abeyance, and preferably within 24 hours, clarify that
order directly with the President. This procedure does not apply to orders that originated with the
President.
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In cases where a combatant commander makes a request of the Secretary of Defense, and the
Secretary denies that request independently (without the President’s explicit approval) that
combatant commander may appeal that denial to the President, preferably within 24 hours of the
denial.

In both instances described above, the Chairman of the Joint Chiefs of Staff will serve as
spokesman for the combatant commander. The Secretary of Defense should either physically or
electronically be accessible for advisory purposes.

THE WHITE HOUSE
135 Powell, 588.

136 The constitutionally based "Rule of Law” pervades every aspect of US citizenry — to include criminal
arrests, privacy, property rights, and overall form of government. We maintain constitutional legitimacy of these
structures and processes through a continual process of testing and measurement — whether by debate, legislation, or
through the courts. With the Constitution as touchstone, analysis of strategic command and control systems should
be no exception. With that as its basis, Congress designed our forces for the primary purpose of "fighting and winning
wars," a constitutionally proven concept for even Supreme Court decisions regarding the military. "We have repeatedly
held that "the military is, by necessity, a specialized society separate from civilian society." Goldman v.
Weinberger, 475 U.S. 503 (1986), citing Parker v. Levy, 417 U.S. 733, 743 (1974).
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